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Preface: Comprised of
at Least Jelly?

Each person has a different breaking point. For one of my students it
was United States Patent number 6,004,596 for a “Sealed Crustless
Sandwich.” In the curiously mangled form of English that patent law
produces, it was described this way:

A sealed crustless sandwich for providing a convenient sandwich without
an outer crust which can be stored for long periods of time without a
central filling from leaking outwardly. The sandwich includes a lower
bread portion, an upper bread portion, an upper filling and a lower filling
between the lower and upper bread portions, a center filling sealed be-
tween the upper and lower fillings, and a crimped edge along an outer
perimeter of the bread portions for sealing the fillings there between. The
upper and lower fillings are preferably comprised of peanut butter and
the center filling is comprised of at least jelly. The center filling is pre-
vented from radiating outwardly into and through the bread portions

from the surrounding peanut butter.!

“But why does this upset you?” I asked; “you’ve seen much
worse than this.” And he had. There are patents on human genes,
on auctions, on algorithms.? The U.S. Olympic Committee has an
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expansive right akin to a trademark over the word “Olympic” and will not
permit gay activists to hold a “Gay Olympic Games.” The Supreme Court
sees no First Amendment problem with this.> Margaret Mitchell’s estate fa-
mously tried to use copyright to prevent Gone With the Wind from being told
from a slave’s point of view.? The copyright over the words you are now read-
ing will not expire until seventy years after my death; the men die young in
my family, but still you will allow me to hope that this might put it close to
the year 2100. Congress periodically considers legislative proposals that
would allow the ownership of facts.” The Digital Millennium Copyright Act
gives content providers a whole array of legally protected digital fences to en-
close their work.® In some cases it effectively removes the privilege of fair use.
Each day brings some new Internet horror story about the excesses of intel-
lectual property. Some of them are even true. The list goes on and on. (By
the end of this book, I hope to have convinced you that this matters.) With
all of this going on, this enclosure movement of the mind, this locking up of
symbols and themes and facts and genes and ideas (and eventually people),
why get excited about the patenting of a peanut butter and jelly sandwich? “I
just thought that there were limits,” he said; “some things should be sacred.”

This book is an attempt to tell the story of the battles over intellectual
property, the range wars of the information age. I want to convince you that
intellectual property is important, that it is something that any informed citi-
zen needs to know a little about, in the same way that any informed citizen
needs to know at least something about the environment, or civil rights, or
the way the economy works. I will try my best to be fair, to explain the issues
and give both sides of the argument. Still, you should know that this is more
than mere description. In the pages that follow, I try to show that current in-
tellectual property policy is overwhelmingly and tragically bad in ways that
everyone, and not just lawyers or economists, should care about. We are mak-
ing bad decisions that will have a negative effect on our culture, our kids’
schools, and our communications networks; on free speech, medicine, and
scientific research. We are wasting some of the promise of the Internet, run-
ning the risk of ruining an amazing system of scientific innovation, carving
out an intellectual property exemption to the First Amendment. I do not
write this as an enemy of intellectual property, a dot-communist ready to end
all property rights; in fact, I am a fan. It is precisely because I am a fan that I
am so alarmed about the direction we are taking.

Still, the message of this book is neither doom nor gloom. None of these
decisions is irrevocable. The worst ones can still be avoided altogether, and
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there are powerful counterweights in both law and culture to the negative
trends I describe here. There are lots of reasons for optimism. I will get to
most of these later, but one bears mentioning now. Contrary to what everyone
has told you, the subject of intellectual property is both accessible and inter-
esting; what people can understand, they can change—or pressure their legis-
lators to change.

I stress this point because I want to challenge a kind of willed ignorance.
Every news story refers to intellectual property as “arcane,” “technical,” or
“abstruse” in the same way as they referred to former attorney general Alberto
Gongzales as “controversial.” It is a verbal tic and it serves to reinforce the idea
that this is something about which popular debate is impossible. But it is also
wrong. The central issues of intellectual property are not technical, abstruse,
or arcane. To be sure, the rules of intellectual property law can be as complex
as a tax code (though they should not be). But at the heart of intellectual
property law are a set of ideas that a ten-year-old can understand perfectly
well. (While writing this book, I checked this on a ten-year-old I then hap-
pened to have around the house.) You do not need to be a scientist or an econ-
omist or a lawyer to understand it. The stuff is also a lot of fun to think about.
I live in constant wonder that they pay me to do so.

Should you be able to tell the story of Gone With the Wind from a slave’s
point of view even if the author does not want you to? Should the Dallas
Cowboys be able to stop the release of Debbie Does Dallas, a cheesy porno
flick, in which the title character brings great dishonor to a uniform similar to
that worn by the Dallas Cowboys Cheerleaders? (After all, the audience might
end up associating the Dallas Cowboys Cheerleaders with . . . well, commod-
ified sexuality.)’

Should the U.S. Commerce Department be able to patent the genes of a
Guyami Indian woman who shows an unusual resistance to leukemia?® What
would it mean to patent someone’s genes, anyway? Forbidding scientific re-
search on the gene without the patent holder’s consent? Forbidding human
reproduction? Can religions secure copyrights over their scriptures? Even the
ones they claim to have been dictated by gods or aliens? Even if American
copyright law requires “an author,” presumably a human one?’ Can they use
those copyrights to discipline heretics or critics who insist on quoting the
scripture in full?

Should anyone own the protocols—the agreed-upon common technical
standards—that make the Internet possible? Does reading a Web page count as
“copying” it2'® Should that question depend on technical “facts” (for example,
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how long the page stays in your browser’s cache) or should it depend on
some choice that we want to make about the extent of the copyright holder’s
rights?

These questions may be hard, because the underlying moral and political
and economic issues need to be thought through. They may be weird; alien
scriptural dictation might qualify there. They surely aren’t uninteresting, al-
though I admit to a certain prejudice on that point. And some of them, like
the design of our telecommunications networks, or the patenting of human
genes, or the relationship between copyright and free speech, are not merely
interesting, they are important. It seems like a bad idea to leave them to a few
lawyers and lobbyists simply because you are told they are “technical.”

So the first goal of the book is to introduce you to intellectual property, to ex-
plain why it matters, why it is the legal form of the information age. The second
goal is to persuade you that our intellectual property policy is going the wrong
way; two roads are diverging and we are on the one that doesn’t lead to Rome.

The third goal is harder to explain. We have a simple word for, and an
intuitive understanding of, the complex reality of “property.” Admittedly,
lawyers think about property differently from the way lay-people do; this is
only one of the strange mental changes that law school brings. But everyone
in our society has a richly textured understanding of “mine” and “thine,” of
rights of exclusion, of division of rights over the same property (for example,
between tenant and landlord), of transfer of rights in part or in whole (for ex-
ample, rental or sale). But what about the opposite of property—property’s
antonym, property’s outside? What is ie? Is it just stuff that is not worth
owning—abandoned junk? Stuff that is not yet owned—such as a seashell on
a public beach, about to be taken home? Or stuff that cannot be owned—
a human being, for example? Or stuff that is collectively owned—would that
be the radio spectrum or a public park? Or stuff that is owned by no one, such
as the deep seabed or the moon? Property’s outside, whether it is “the public
domain” or “the commons,” turns out to be harder to grasp than its inside.
To the extent that we think about property’s outside, it tends to have a nega-
tive connotation; we want to get stuff out of the lost-and-found office and
back into circulation as property. We talk of “the tragedy of the commons,”!!
meaning that unowned or collectively owned resources will be managed
poorly; the common pasture will be overgrazed by the villagers’ sheep because
no one has an incentive to hold back.

When the subject is intellectual property, this gap in our knowledge turns
out to be important because our intellectual property system depends on a
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balance between what is property and what is not. For a set of reasons that I
will explain later, “the opposite of property” is a concept that is much more
important when we come to the world of ideas, information, expression, and
invention. We want a lot of material to be in the public domain, material that
can be spread without property rights. “The general rule of law is, that the no-
blest of human productions—knowledge, truths ascertained, conceptions,
and ideas—become, after voluntary communication to others, free as the air
to common use.”'? Our art, our culture, our science depend on this public
domain every bit as much as they depend on intellectual property. The third
goal of this book is to explore property’s outside, property’s various antonyms,
and to show how we are undervaluing the public domain and the information
commons at the very moment in history when we need them most. Academic
articles and clever legal briefs cannot solve this problem alone.

Instead, I argue that precisely because we are in the information age, we need
a movement—akin to the environmental movement—to preserve the public
domain. The explosion of industrial technologies that threatened the environ-
ment also taught us to recognize its value. The explosion of information tech-
nologies has precipitated an intellectual land grab; it must also teach us about
both the existence and the value of the public domain. This enlightenment
does not happen by itself. The environmentalists helped us to see the world
differently, to see that there was such a thing as “the environment” rather than
just my pond, your forest, his canal. We need to do the same thing in the in-
formation environment.

We have to “invent” the public domain before we can save it.

A word about style. I am trying to write about complicated issues, some of
which have been neglected by academic scholarship, while others have been
catalogued in detail. I want to advance the field, to piece together the story of
the second enclosure movement, to tell you something new about the balance
between property and its opposite. But I want to do so in a way that is read-
able. For those in my profession, being readable is a dangerous goal. You have
never heard true condescension until you have heard academics pronounce
the word “popularizer.” They say it as Isadora Duncan might have said “dowdy.”
To be honest, I share their concern. All too often, clarity is achieved by leav-
ing out the key qualification necessary to the argument, the subtlety of mean-
ing, the inconvenient empirical evidence.

My solution is not a terribly satisfactory one. A lot of material has been
exiled to endnotes. The endnotes for each chapter also include a short guide
to further reading. I have used citations sparingly, but more widely than an
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author of a popular book normally does, so that the scholarly audience can
trace out my reasoning. But the core of the argument is in the text.

The second balance I have struggled to hit is that between breadth and
depth. The central thesis of the book is that the line between intellectual
property and the public domain is important in every area of culture, science,
and technology. As a result, it ranges widely in subject matter. Yet readers come
with different backgrounds, interests, and bodies of knowledge. As a result,
the structure of the book is designed to facilitate self-selection based on inter-
est. The first three chapters and the conclusion provide the theoretical basis.
Each chapter builds on those themes, but is also designed to be largely free-
standing. The readers who thrill to the idea that there might be constitutional
challenges to the regulation of digital speech by copyright law may wallow in
those arguments to their hearts’ content. Others may quickly grasp the gist
and head on for the story of how Ray Charles’s voice ended up in a mashup
attacking President Bush, or the discussion of genetically engineered bacteria
that take photographs and are themselves the subject of intellectual property
rights. To those readers who nevertheless conclude that I have failed to bal-
ance correctly between precision and clarity, or breadth and depth, I offer my
apologies. I fear you may be right. It was not for want of trying.
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Why Intellectual Property?

Imagine yourself starting a society from scratch. Perhaps you fought
a revolution, or perhaps you led a party of adventurers into some
empty land, conveniently free of indigenous peoples. Now your task
is to make the society work. You have a preference for democracy and
liberty and you want a vibrant culture: a culture with a little chunk
of everything, one that offers hundreds of ways to live and thousands
of ideals of beauty. You don’t want everything to be high culture; you
want beer and skittles and trashy delights as well as brilliant news re-
porting, avant-garde theater, and shocking sculpture. You can see a role
for highbrow, state-supported media or publicly financed artworks,
but your initial working assumption is that the final arbiter of cul-
ture should be the people who watch, read, and listen to it, and who
remake it every day. And even if you are dubious about the way pop-
ular choice gets formed, you prefer it to some government funding
body or coterie of art mavens.

At the same time as you are developing your culture, you want a
flourishing economy—and not just in literature or film. You want

innovation and invention. You want drugs that cure terrible diseases,
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and designs for more fuel-efficient stoves, and useful little doodads, like
mousetraps, or Post-it notes, or solar-powered backscratchers. To be exact,
you want lots of innovation but you do not know exactly what innovation or
even what types of innovation you want.

Given scarce time and resources, should we try to improve typewriters or
render them obsolete with word processors, or develop functional voice recog-
nition software, or just concentrate on making solar-powered backscratchers?
Who knew that they needed Post-it notes or surgical stents or specialized rice
planters until those things were actually developed? How do you make prior-
ities when the priorities include things you cannot rationally value because
you do not have them yet? How do you decide what to fund and when to
fund it, what desires to trade off against each other?

The society you have founded normally relies on market signals to allocate
resources. If a lot of people want petunias for their gardens, and are willing to
pay handsomely for them, then some farmer who was formerly growing soy-
beans or gourds will devote a field to petunias instead. He will compete with
the other petunia sellers to sell them to you. Voila! We do not need a state plan-
ner to consult the vegetable five-year plan and decree “Petunias for the People!”
Instead, the decision about how to deploy society’s productive resources is be-
ing made “automatically,” cybernetically even, by rational individuals respond-
ing to price signals. And in a competitive market, you will get your petunias at
very close to the cost of growing them and bringing them to market. Consumer
desires are satisfied and productive resources are allocated efficiently. It’s a zour
de force.

Of course, there are problems. The market measures the value of a good by
whether people have the ability and willingness to pay for it, so the whims
of the rich may be more “valuable” than the needs of the destitute. We may
spend more on pet psychiatry for the traumatized poodles on East 71st Street
than on developing a cure for sleeping sickness, because the emotional well-
being of the pets of the wealthy is “worth more” than the lives of the tropical
world’s poor. But for a lot of products, in a lot of areas, the market works—
and that is a fact not to be taken for granted.

Why not use this mechanism to meet your cultural and innovation needs?
If people need Madame Bovary or The New York Times or a new kind of an-
tibiotic, surely the market will provide it? Apparently not. You have brought
economists with you into your brave new world—perhaps out of nostalgia, or
because a lot of packing got done at the last minute. The economists shake
their heads.! The petunia farmer is selling something that is “a rivalrous
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good.” If I have the petunia, you can’t have it. What’s more, petunias are “ex-
cludable.” The farmer only gives you petunias when you pay for them. It is
these factors that make the petunia market work. What about Madame
Bovary, or the antibiotic, or The New York Times? Well, it depends. If books
have to be copied out by hand, then Madame Bovary is just like the petunia.
Buct if thousands of copies of Madame Bovary can be printed on a printing
press, or photocopied, or downloaded from www.flaubertsparrot.com, then
the book becomes something that is nonrival; once Madame Bovary is written,
it can satisfy many readers with little additional effort or cost. Indeed, de-
pending on the technologies of reproduction, it may be very hard to exclude
people from Madame Bovary.

Imagine a Napster for French literature; everyone could have Madame
Bovary and only the first purchaser would have to pay for it. Because of these
“nonrival” and “nonexcludable” characteristics, Flaubert’s publisher would
have a more difficult time coming up with a business plan than the petunia
farmer. The same is true for the drug company that invests millions in screen-
ing and testing various drug candidates and ends up with a new antibiotic
that is both safe and effective, but which can be copied for pennies. Who will
invest the money, knowing that any product can be undercut by copies that
don’t have to pay the research costs? How are authors and publishers and drug
manufacturers to make money? And if they can’t make money, how are we to
induce people to be authors or to be the investors who put money into the
publishing or pharmaceutical business?

It is important to pause at this point and inquire how closely reality hews to
the economic story of “nonexcludable” and “nonrival” public goods. It turns
out that the reality is much more complex. First, there may be motivations for
creation that do not depend on the market mechanism. People sometimes
create because they seek fame, or out of altruism, or because an inherent cre-
ative force will not let them do otherwise. Where those motivations operate,
we may not need a financial incentive to create. Thus the “problem” of cheap
copying in fact becomes a virtue. Second, the same technologies that make
copying cheaper may also lower the costs of advertising and distribution, cut-
ting down on the need to finance expensive distribution chains. Third, even
in situations that do require incentives for creativity and for distribution, it
may be that being “first to market” with an innovation provides the innovator
with enough of a head start on the competition to support the innovation.?
Fourth, while some aspects of the innovation may truly be nonrival, other
aspects may not. Software is nonrival and hard to exclude people from, but it
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is easy to exclude your customers from the help line or technical support. The
CD may be copied cheaply; the concert is easy to police. The innovator may
even be advantaged by being able to trade on the likely effects of her innova-
tion. If I know I have developed the digital camera, I may sell the conven-
tional film company’s shares short. Guarantees of authenticity, quality, and
ease of use may attract purchasers even if unauthorized copying is theoreti-
cally cheaper.

In other words, the economic model of pure public goods will track our
reality well in some areas and poorly in others—and the argument for state
intervention to fix the problems of public goods will therefore wax and wane
correspondingly. In the case of drug patents, for example, it is very strong. For
lots of low-level business innovation, however, we believe that adequate in-
centives are provided by being first to market, and so we see no need to give
monopoly power to the first business to come up with a new business plan—
at least we did not until some disastrous patent law decisions discussed later in
this book. Nor does a lowering of copying costs hurt every industry equally.
Digital copies of music were a threat to the traditional music business, but
digital copies of books? I am skeptical. This book will be freely and legally
available online to all who wish to copy it. Both the publisher and I believe
that this will increase rather than decrease sales.

Ignore these inconvenient complicating factors for a moment. Assume that
wherever things are cheap to copy and hard to exclude others from, we have a
potential collapse of the market. That book, that drug, that film will simply
not be produced in the first place—unless the state steps in somehow to
change the equation. This is the standard argument for intellectual property
rights. And a very good argument it is. In order to solve the potentially “market-
breaking” problem of goods that are expensive to make and cheap to copy, we
will use what my colleague Jerry Reichman calls the “market-making” device
of intellectual property. The state will create a right to exclude others from the
invention or the expression and confer it on the inventor or the author. The
most familiar rights of this kind are copyrights and patents. (Trademarks pres-
ent some special issues, which I will address a little later.) Having been given
the ability to forbid people to copy your invention or your novel, you can
make them pay for the privilege of getting access. You have been put back in
the position of the petunia farmer.

Pause for a moment and think of what a brilliant social innovation this is—
at least potentially. Focus not on the incentives alone, but on the decentraliza-

tion of information processing and decision making that a market offers.
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Instead of having ministries of art that define the appropriate culture to be
produced this year, or turning the entire path of national innovation policy
over to the government, intellectual property decentralizes the choices about
what creative and innovative paths to pursue while retaining the possibility
that people will actually get paid for their innovation and creative expression.

The promise of copyright is this: if you are a radical environmentalist who
wants to alert the world to the danger posed by climate change, or a passion-
ate advocate of homeschooling, or a cartoonist with a uniquely twisted view
of life, or a musician who can make a slack key guitar do very strange things,
or a person who likes to take amazingly saccharine pictures of puppies and put
them on greeting cards—maybe you can quit your day job and actually make
a living from your expressive powers. If the market works, if the middlemen
and distributors are smart enough, competitive enough, and willing to take a
chance on expression that competes with their in-house talent, if you can make
it somehow into the public consciousness, then you can be paid for allowing
the world to copy, distribute, and perform your stuff. You risk your time and
your effort and your passion and, if the market likes it, you will be rewarded.
(At the very least, the giant producers of culture will be able to assemble vast
teams of animators and musicians and software gurus and meld their labors
into a videotape that will successfully anesthetize your children for two hours;
no small accomplishment, let me tell you, and one for which people will
certainly pay.)

More importantly, if the system works, the choices about the content of
our culture—the mix of earnest essays and saccharine greeting cards and
scantily clad singers and poetic renditions of Norse myths—will be decentral-
ized to the people who actually read, or listen to, or watch the stuff. This is
our cultural policy and it is driven, in part, by copyright.

The promise of patent is this: we have a multitude of human needs and a
multitude of individuals and firms who might be able to satisfy those needs
through innovation. Patent law offers us a decentralized system that, in prin-
ciple, will allow individuals and firms to pick the problem that they wish to
solve. Inventors and entrepreneurs can risk their time and their capital and, if
they produce a solution that finds favor in the marketplace, will be able to
reap the return provided by the legal right to exclude—Dby the legal monopoly
over the resulting invention. The market hints at some unmet need—for
drugs that might reduce obesity or cure multiple sclerosis, or for Post-it notes
or windshield wipers that come on intermittently in light rain—and the in-
novator and her investors make a bet that they can meet that need. (Not all of
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these technologies will be patentable—only those that are novel and “nonob-
vious,” something that goes beyond what any skilled person in the relevant
field would have done.)

In return for the legal monopoly, patent holders must describe the technol-
ogy well enough to allow anyone to replicate it once the patent term ends. Thus
patent law allows us to avert two dangers: the danger that the innovation will
languish because the inventor has no way to recover her investment of time
and capital, and the danger that the inventor will turn to secrecy instead, hiding
the details of her innovation behind black box technologies and restrictive
contracts, so that society never gets the knowledge embedded in it. (This is a
real danger. The medieval guilds often relied on secrecy to maintain the com-
mercial advantage conveyed by their special skills, thus slowing progress down
and sometimes simply stopping it. We still don’t know how they made Stradi-
varius violins sound so good. Patents, by contrast, keep the knowledge public,
at least in theory;® you must describe it to own it.) And again, decisions about
the direction of innovation have been largely, though not entirely, decentralized
to the people who actually might use the products and services that result.
This is our innovation policy and it is increasingly driven by patent.

What about the legal protection of trademarks, the little words or symbols
or product shapes that identify products for us? Why do we have trademark
law, this “homestead law for the English language”?* Why not simply allow
anyone to use any name or attractive symbol that they want on their products,
even if someone else used it first? A trademark gives me a limited right to
exclude other people from using my mark, or brand name, or product shape,
just as copyright and patent law give me a limited right to exclude other
people from my original expression or my novel invention. Why create such a
right and back it with the force of law?

According to the economists, the answer is that trademark law does two
things. It saves consumers time. We have good reason to believe that a soap
that says “Ivory” or a tub of ice cream that says “Hiagen-Dazs” will be made
by the same manufacturer that made the last batch of Ivory soap or Hiagen-
Dazs ice cream. If we liked the good before and we see the symbol again, we
know what we are getting. I can work out what kind of soap, ice cream, or
car I like, and then just look for the appropriate sign rather than investigating
the product all over again each time I buy. That would be wasteful and econ-
omists hate waste. At the same time, trademarks fulfill a second function: they
are supposed to give manufacturers an incentive to make good products—or at

least to make products of consistent quality or price—to build up a good
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brand name and invest in consistency of its key features, knowing that no
other firm can take their name or symbol. (Why produce a high-quality prod-
uct, or a reliable cheap product, and build a big market share if a free rider
could wait until people liked the product and then just produce an imitation
with the same name but of lower quality?) The promise of trademark is that
quality and commercial information flow regulate themselves, with rational
consumers judging among goods of consistent quality produced by manufac-
turers with an interest in building up long-term reputation.

So there we have the idealized vision of intellectual property. It is not
merely supposed to produce incentives for innovation by rewarding creators,
though that is vital. Intellectual property is also supposed to create a feedback
mechanism that dictates the contours of information and innovation produc-
tion. It is not an overstatement to say that intellectual property rights are
designed to shape our information marketplace. Copyright law is supposed to
give us a self-regulating cultural policy in which the right to exclude others
from one’s original expression fuels a vibrant public sphere indirectly driven
by popular demand. At its best, it is supposed to allow a decentralized and
iconoclastic cultural ferment in which independent artists, musicians, and
writers can take their unique visions, histories, poems, or songs to the world—
and make a living doing so if their work finds favor. Patent law is supposed to
give us a self-regulating innovation policy in which the right to exclude others
from novel and useful inventions creates a cybernetic and responsive innova-
tion marketplace. The allocation of social resources to particular types of in-
novation is driven by guesses about what the market wants. Trademark law is
supposed to give us a self-regulating commercial information policy in which
the right to exclude others from one’s trade name, symbol, or slogan produces
a market for consumer information in which firms have incentives to establish
quality brand names and consumers can rely on the meaning and the stability
of the logos that surround them. Ivory soap will always mean Ivory soap and
Coke will mean Coke, at least until the owners of those marks decide to change
the nature of their products.

Some readers will find my use of the term “intellectual property” mistaken
and offensive. They will argue, and I agree, that the use of the term “property”
can cause people mistakenly to conflate these rights with those to physical
property. (I outline that process and its negative consequences in the next
chapter.) They will argue, and again I agree, that there are big differences be-
tween the three fields I have described. Should we not just list the specific
rights about which we are speaking—copyright, patent, or trademark? Both
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of these concerns are real and well-founded, but I respectfully disagree with
the conclusion that we should give up the term “intellectual property.”

First, as I have tried to show above, while there are considerable differences
between the three fields I discussed, there is also a core similarity—the attempt
to use a legally created privilege to solve a potential “public goods problem.”
That similarity can enlighten as well as confuse. Yes, copyright looks very dif-
ferent from patent, just as a whale looks very different from a mouse. But we
do not condemn the scientist who notes that they are both “mammals”—a
socially constructed category—so long as he has a reason for focusing on that
commonality. Second, the language of intellectual property exists. It has politi-
cal reality in the world. Sometimes the language confuses and misleads. There
are two possible reactions to such a reality. One can reject it and insist on a
different and “purified” nomenclature, or one can attempt to point out the
misperceptions and confusions using the very language in which they are
embedded. I do not reject the first tactic. It can be useful. Here, though, I
have embraced the second.

I have provided the idealized story of intellectual property. But is it true?
Did the law really develop that way? Does it work that way now? Does this
story still apply in the world of the Internet and the Human Genome Project?
If you believed the idealized story, would you know what kind of intellectual
property laws to write? The answer to all of these questions is “not exactly.”

Like most social institutions, intellectual property has an altogether messier
and more interesting history than this sanitized version of its functioning would
suggest. The precursors of copyright law served to force the identification of the
author, so that he could be punished if he proved to be a heretic or a revolu-
tionary. The Statute of Anne—the first true copyright stacute—was produced
partly because of publishers” fights with booksellers; the authorial right grew as
an afterthought.” The history of patents includes a wealth of attempts to reward
friends of the government and restrict or control dangerous technologies. Trade-
mark law has shuttled uneasily between being a free-floating way to police com-
petition so as to prohibit actions that courts thought were “unfair” and an
absolute property right over an individual word or symbol.

But does intellectual property work this way now, promoting the ideal of
progress, a transparent marketplace, easy and cheap access to information, de-
centralized and iconoclastic cultural production, self-correcting innovation
policy? Often it does, but distressingly often it does the reverse. The rights
that were supposed to be limited in time and scope to the minimum monopoly
necessary to ensure production become instead a kind of perpetual corporate
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welfare—restraining the next generation of creators instead of encouraging
them. The system that was supposed to harness the genius of both the market
and democracy sometimes subverts both. Worse, it does so inefficiently, lock-
ing up vast swaths of culture in order to confer a benefit on a tiny minority of
works. But this is too abstract. A single instance from copyright law will serve
as a concrete example of what is at stake here. Later in the book I will give

other examples.

YOU’LL GET MY LIBRARY OF
CONGRESS WHEN . . .

Go to the Library of Congress catalogue. It is online at http://catalog.loc.gov/.
This is an astounding repository of material—not just books and periodicals,
but pictures, films, and music. The vast majority of this material, perhaps as
much as 95 percent in the case of books, is commercially unavailable.® The
process happens comparatively quickly. Estimates suggest that a mere twenty-
eight years after publication 85 percent of the works are no longer being com-
mercially produced. (We know that when U.S. copyright required renewal
after twenty-eight years, about 85 percent of all copyright holders did not
bother to renew. This is a reasonable, if rough, guide to commercial viability.)”

Yet because the copyright term is now so long, in many cases extending well
over a century, most of twentieth-century culture is still under copyright—
copyrighted but unavailable. Much of this, in other words, is lost culture. No
one is reprinting the books, screening the films, or playing the songs. No one is
allowed to. In fact, we may not even know who holds the copyright. Compa-
nies have gone out of business. Records are incomplete or absent. In some
cases, it is even more complicated. A film, for example, might have one copy-
right over the sound track, another over the movie footage, and another over
the script. You get the idea. These works—which are commercially unavailable
and also have no identifiable copyright holder—are called “orphan works.”
They make up a huge percentage of our great libraries’ holdings. For example,
scholars estimate that the majority of our film holdings are orphan works.? For
books, the estimates are similar. Not only are these works unavailable commer-
cially, there is simply no way to find and contact the person who could agree to
give permission to digitize the work or make it available in a new form.

Take a conservative set of numbers. Subtract from our totals the works that
are clearly in the public domain. In the United States, that is generally work
produced before 1923. That macterial, at least, we can use freely. Subtract, too,
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the works that are still available from the copyright holder. There we can gain
access if we are willing to pay. Yet this still leaves a huge proportion of
twentieth- and twenty-first-century culture commercially unavailable but under
copyright. In the case of books, the number is over 95 percent, as I said before;
with films and music, it is harder to tell, but the percentages are still tragically
high. A substantial proportion of that total is made up of orphan works. They
cannot be reprinted or digitized even if we were willing to pay the owner to do
so. And then comes the Internet. Right now, you can search for those books
or films or songs and have the location of the work instantly displayed, as well
as a few details about it. And if you live in Washington, D.C., or near some
other great library, you can go to a reading room, and if the work can be
found and has not been checked out, and has not deteriorated, you can read
the books (though you probably will not be able to arrange to see the movies
unless you are an accredited film scholar).

I was searching the Library of Congress catalogue online one night, track-
ing down a seventy-year-old book about politics and markets, when my son
came in to watch me. He was about eight years old at the time but already a
child of the Internet age. He asked what I was doing and I explained that I
was printing out the details of the book so that I could try to find it in my
own university library. “Why don’t you read it online?” he said, reaching over
my shoulder and double-clicking on the title, frowning when that merely led
to another information page: “How do you get to read the actual book?” I
smiled at the assumption that all the works of literature were not merely in the
Library of Congtess, but actually on the Net: available to anyone with an
Internet connection anywhere in the world—so that you could not merely
search for, but also read or print, some large slice of the Library’s holdings.
Imagine what that would be like. Imagine the little underlined blue hyperlink
from each title—to my son it made perfect sense. The book’s title was in the
catalogue. When you clicked the link, surely you would get to read it. That is
what happened in his experience when one clicked a link. Why not here? It was
an old book, after all, no longer in print. Imagine being able to read the books,
hear the music, or watch the films—or at least the ones that the Library of
Congress thought it worthwhile to digitize. Of course, that is ridiculous.

I tried to explain this to my son. I showed him that there were some works
that could be seen online. I took him to the online photograph library, mean-
ing to show him the wealth of amazing historical photographs. Instead, I found
myself brooding over the lengthy listing of legal restrictions on the images and
the explanation that reproduction of protected items may require the written
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permission of the copyright owners and that, in many cases, only indistinct
and tiny thumbnail images are displayed to those searching from outside the
Library of Congress “because of potential rights considerations.” The same
was true of the scratchy folk songs from the twenties or the early film holdings.
The material was in the Library, of course—remarkable collections in some
cases, carefully preserved, and sometimes even digitized at public expense. Yet
only a tiny fraction of it is available online. (There is a fascinating set of Edison’s
early films, for example.)

Most of the material available online comes from so long ago that the copy-
right could not possibly still be in force. But since copyright lasts for seventy
years after the death of the author (or ninety-five years if it was a corporate
“work for hire”), that could be a very, very long time indeed. Long enough, in
fact, to keep off limits almost the whole history of moving pictures and the en-
tire history of recorded music. Long enough to lock up almost all of twentieth-
century culture.

But is that not what copyright is supposed to do? To grant the right to re-
strict access, so as to allow authors to charge for the privilege of obtaining it?
Yes, indeed. And this is a very good idea. But as I argue in this book, the goal
of the system ought to be to give the monopoly only for as long as necessary
to provide an incentive. After that, we should let the work fall into the public
domain where all of us can use it, transform it, adapt it, build on it, republish
it as we wish. For most works, the owners expect to make all the money they
are going to recoup from the work with five or ten years of exclusive rights.
The rest of the copyright term is of little use to them except as a kind of lottery
ticket in case the work proves to be a one-in-a-million perennial favorite. The
one-in-a-million lottery winner will benefit, of course, if his ticket comes up.
And if the ticket is “free,” who would not take it? But the ticket is not free to
the public. They pay higher prices for the works still being commercially ex-
ploited and, frequently, the price of complete unavailability for the works that
are not.

Think of a one-in-a-million perennial favorite—Harry Potter, say. Long
after J. K. Rowling is dust, we will all be forbidden from making derivative
works, or publishing cheap editions or large-type versions, or simply reproduc-
ing it for pleasure. I am a great admirer of Ms. Rowling’s work, but my guess
is that little extra incentive was provided by the thought that her copyright
will endure seventy rather than merely fifty years after her death. Some large
costs are being imposed here, for a small benefit. And the costs fall even more

heavily on all the other works, which are available nowhere but in some
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moldering library stacks. To put it another way, if copyright owners had to
purchase each additional five years of term separately, the same way we buy
warranties on our appliances, the economically rational ones would mainly
settle for a fairly short period.

Of course, there are some works that are still being exploited commercially
long after their publication date. Obviously the owners of these works would
not want them freely available online. This seems reasonable enough, though
even with those works the copyright should expire eventually. But remember,
in the Library of Congress’s vast, wonderful pudding of songs and pictures
and films and books and magazines and newspapers, there is perhaps a hand-
ful of raisins’ worth of works that anyone is making any money from, and the
vast majority of those come from the last ten years. If one goes back twenty
years, perhaps a raisin. Fifty years? A slight raisiny aroma. We restrict access to
the whole pudding in order to give the owners of the raisin slivers their due.
But this pudding is almost all of twentieth-century culture, and we are re-
stricting access to it when almost of all of it could be available.

If you do not know much about copyright, you might think that I am
exaggerating. After all, if no one has any financial interest in the works or we
do not even know who owns the copyright, surely a library would be free to
put those works online? Doesn’t “no harm, no foul” apply in the world of
copyright? In a word, no. Copyright is what lawyers call a “strict liability”
system. This means that it is generally not a legal excuse to say that you did
not believe you were violating copyright, or that you did so by accident, or in
the belief that no one would care, and that your actions benefited the public.
Innocence and mistake do not absolve you, though they might reduce the
penalties imposed. Since it is so difficult to know exactly who owns the copy-
right (or copyrights) on a work, many libraries simply will not reproduce the
material or make it available online until they can be sure the copyright has
expired—which may mean waiting for over a century. They cannot afford to
take the risk.

What is wrong with this picture? Copyright has done its job and encouraged
the creation of the work. But now it acts as a fence, keeping us out and re-
stricting access to the work to those who have the time and resources to
trudge through the stacks of the nation’s archives. In some cases, as with film,
it may simply make the work completely unavailable.

So far I have been talking as though copyright were the only reason the
material is not freely available online. But of course, this is not true. Digitiz-

ing costs money (though less every year) and there is a lot of rubbish out
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there, stuff no one would ever want to make available digitally (though it
must be noted that one man’s rubbish is another man’s delight). But that still
leaves vast amounts of material that we would want, and be willing to pay, to
have digitized. Remember also that if the material were legally free, anyone
could get in on the act of digitizing it and putting it up. Google’s much-
heralded effort to scan the books in major libraries is just the kind of thing I
mean. But Google is being sued for violating copyright—even though it allows
any author to “opt out” of its system, and even though under the Google sys-
tem you cannot click to get the book if it is still under copyright, merely a
snippet a few sentences long from the book.

If you are shaking your head as you read this, saying that no one would
bother digitizing most of the material in the archives, look at the Internet and
ask yourself where the information came from the last time you did a search.
Was it an official and prestigious institution? A university or a museum or a
government? Sometimes those are our sources of information, of course. But
do you not find the majority of the information you need by wandering off
into a strange click-trail of sites, amateur and professional, commercial and
not, hobbyist and entreprencur, all self-organized by internal referrals and
search engine algorithms? Even if Google did not undertake the task of digiti-
zation, there would be hundreds, thousands, maybe millions of others who
would—not with Google’s resources, to be sure. In the process, they would
create something quite remarkable.

The most satisfying proofs are existence proofs. A platypus is an existence
proof that mammals can lay eggs. The Internet is an existence proof of the
remarkable information processing power of a decentralized network of hob-
byists, amateurs, universities, businesses, volunteer groups, professionals, and
retired experts and who knows what else. It is a network that produces useful
information and services. Frequently, it does so at no cost to the user and
without anyone guiding it. Imagine that energy, that decentralized and idio-
syncratically dispersed pattern of interests, turned loose on the cultural arti-
facts of the twentieth century. Then imagine it coupled to the efforts of the
great state archives and private museums who themselves would be free to do
the same thing. Think of the people who would work on Buster Keaton, or
the literary classics of the 1930s, or the films of the Second World War, or
footage on the daily lives of African-Americans during segregation, or the
music of the Great Depression, or theremin recordings, or the best of vaudev-
ille. Imagine your Google search in such a world. Imagine #hat Library of

Congress. One science fiction writer has taken a stab. His character utters the
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immortal line, “Man, you’ll get my Library of Congress when you pry my cold
dead fingers off it

Familiar with the effect of this kind of train of thought on his father, my
son had long since wandered off in search of a basketball game to watch. But
I have to admit his question was something of an epiphany for me: Where do
you click to get the actual book?

The response I get from a lot of people is that this vision of the Library of
Congress is communism, pure and simple. Such people view Google’s attempt
to digitize books as simple theft. Surely it will destroy the incentives neces-
sary to produce the next beach novel, the next academic monograph, the next
teen band CD, the next hundred-million-dollar movie? But this mistakes
my suggestion. Imagine a very conservative system. First, let us make people
demonstrate that they want a copyright, by the arduous step of actually writ-
ing the word copyright or the little © on the work. (At the moment, everyone
gets a copyright as soon as the work is written down or otherwise fixed,
whether they want one or not.) But how long a copyright? We know that the
majority of works are only valuable for five or ten years. Let us give copyright
owners more than double that, say twenty-cight years of exclusive rights. If
prior experience is any guide, 85 percent of works will be allowed to enter the
public domain after that period. If that isn’t generous enough, let us say that
the small proportion of owners who still find value in their copyright at the
end of twenty-eight years can extend their copyright for another twenty-eight
years. Works that are not renewed fall immediately into the public domain. If
you check the register after twenty-eight years and the work has not been re-
newed, it is in the public domain. Works that are renewed get the extra time.

Now this is a conservative suggestion, too conservative in my view, though
still better than what we have now. Is it feasible? It would be hard to argue that
it is not. This pretty much was the law in the United States until 1978. (My
system is a little simpler, but the broad strokes are the same.) Since that point,
in two broad stages, we have moved away from this system at the very moment
in history when the Internet made it a particularly stupid idea to do so.

How have we changed the system? We have given copyrights to the creator
of any original work as soon as it is fixed, so that you, reader, are the author of
thousands of copyrighted works. Almost everything up on the Internet is
copyrighted, even if its creators do not know that and would prefer it to be in
the public domain. Imagine that you want to make a documentary and use a
film clip that a student filmmaker has put up on his home page. Perhaps you
want to adapt the nifty graphics that a high school teacher in Hawaii created
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to teach her calculus class, thinking that, with a few changes, you could use
the material for your state’s K12 physics program. Perhaps you are a collage
artist who wishes to incorporate images that amateur artists have put online.
None of the works are marked by a copyright symbol. Certainly they are up
on the Internet, but does that mean that they are available for reprinting,
adaptation, or incorporation in a new work?

In each of these cases, you simply do not know whether what you are doing
is legal or not. Of course, you can take the risk, though that becomes less
advisable if you want to share your work with others. Each broadening of the
circle of sharing increases the value to society but also the legal danger to you.
What if you want to put the course materials on the Net, or publish the
anthology, or display the movie? Perhaps you can try to persuade your pub-
lisher or employer or distributor to take the risk. Perhaps you can track down
the authors of every piece you wish to use and puzzle through the way to get
a legal release from them stating that they give you permission to use the work
they did not even know they had copyright over. Or you can give up. What-
ever happens, you waste time and effort in trying to figure out a way of getting
around a system that is designed around neither your needs nor the needs of
many of the people whose work you want to use.

Apart from doing away with the need to indicate that you want your works
to be copyrighted, we have lengthened the copyright term. We did this with-
out any credible evidence that it was necessary to encourage innovation. We
have extended the terms of living and even of dead authors over works that
have already been created. (It is hard to argue that this was a necessary incen-
tive, what with the works already existing and the authors often being dead.)
We have done away with the need to renew the right. Everyone gets the term
of life plus seventy years, or ninety-five years for corporate “works for hire.”
All protected by a “strict liability” system with scary penalties. And, as I said
before, we have made all those choices just when the Internet makes their
costs particularly tragic.

In sum, we have forgone the Library of Congress I described without even
apparently realizing we were doing so. We have locked up most of twentieth-
century culture and done it in a particularly inefficient and senseless way,
creating vast costs in order to convey proportionally tiny benefits. (And all
without much complaint from those who normally object to inefficient gov-
ernment subsidy programs.) Worst of all, we have turned the system on its
head. Copyright, intended to be the servant of creativity, a means of promoting

access to information, is becoming an obstacle to both.
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That, then, is one example of the stakes of the debate over intellectual
property policy. Unfortunately, the problem of copyright terms is just one
example, one instance of a larger pattern. As I will try to show, this pattern is
repeated again and again in patents, in trademarks, and elsewhere in copy-
right law. This is not an isolated “glitch.” It is a complicated but relentless ten-
dency that has led to a hypertrophy of intellectual property rights and an
assault on the public domain. In fact, in many cases, the reality is even worse:
there appears to be a complete ignorance about the value of the public domain.
Property’s opposite, its outside, is getting short shrift.

To paraphrase a song from my youth, “how did we get here?” Where
should we turn to understand the role of intellectual property in the era of the
Internet and the decoding of the human genome? We could turn to the cutting
edge of technology or to economics or information theory. But none of those
would be as useful a starting place as a letter that was written about two
hundred years ago, using a high-tech quill pen, about a subject far from the
digital world.



2

Thomas Jefferson Writes a Letter

On August 13, 1813, Thomas Jefferson took up his pen to write to
Isaac McPherson.! It was a quiet week in Jefferson’s correspondence.
He wrote a letter to Madison about the appointment of a tax assessor,
attempted to procure a government position for an acquaintance,
produced a fascinating and lengthy series of comments on a new
“Rudiments of English Grammar,” discussed the orthography of
nouns ending in “y,” accepted the necessary delay in the publication
of a study on the anatomy of mammoth bones, completed a brief
biography of Governor Lewis, and, in general, confined himself nar-
rowly in subject matter.” But on the 13th of August, Jefferson’s mind
was on intellectual property, and most specifically, patents.
Jefferson’s writing is, as usual, apparently effortless. Some find his
penmanship a little hard to decipher. To me, used to plowing through
the frenzied chicken tracks that law students produce during exams, it
seems perfectly clear. If handwriting truly showed the architecture of
the soul, then Jefferson’s would conjure up Monticello or the Univer-
sity of Virginia. There are a few revisions and interlineations, a couple
of words squeezed in with a caret at the bottom of the line, but for the
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most part the lines of handwriting simply roll on and on—*“the fugitive fermen-
tation of an individual brain,™ to quote a phrase from the letter, caught in vel-
lum and ink, though that brain has been dust for more than a century and a half.

I love libraries. I love the mushroom smell of gently rotting paper, the flaky
crackle of manuscripts, and the surprise of matching style of handwriting with
style of thought. Today, though, I am viewing his letter over the Internet on a
computer screen. (You can too. The details are at the back of the book.)

I think Jefferson would have been fascinated by the Internet. After all, this
was the man whose library became the Library of Congress, who exemplifies
the notion of the brilliant dabbler in a hundred fields, whose own book col-
lection was clearly a vital and much consulted part of his daily existence, and
whose vision of politics celebrates the power of an informed citizenry. Admit-
tedly, the massive conflicts between Jefferson’s announced principles and his
actions on the issue of slavery have led some, though not me, to doubt that
there is any sincerity or moral instruction to be found in his words.” But even
those who find him a sham can hardly fail to see the continual and obvious
joy he felt about knowledge and its spread.

In the letter to Isaac McPherson, a letter that has become very famous in the
world of the digerati,® this joy becomes manifest. The initial subject of the
correspondence seems far from the online world. McPherson wrote to Jeffer-
son about “elevators, conveyers and Hopper-boys.” Specifically, he wanted to
know Jefferson’s opinion of a patent that had been issued to Mr. Oliver Evans.
Jefferson devotes a paragraph to a recent retrospective extension of patent
rights (he disapproves) and then turns to Evans’s elevators.

Patents then, as now, were only supposed to be given for inventions that were
novel, nonobvious, and useful. Jefferson had considerable doubt whether
Evans’s device, essentially a revolving string of buckets used to move grain,
actually counted as “an invention.” “The question then whether such a string of
buckets was invented first by Oliver Evans, is a mere question of fact in mathe-
matical history. Now, turning to such books only as I happen to possess, I find
abundant proof that this simple machinery has been in use from time imme-
morial.” Jefferson cites from his library example after example of references to
the “Persian wheel”—a string of buckets to move water. The display of scholar-
ship is effortless and without artifice. If the device existed to move water, he de-
clares, Mr. Evans can hardly patent it to move grain. “If one person invents a
knife convenient for pointing our pens, another cannot have a patent right for
the same knife to point our pencils. A compass was invented for navigating the
sea; another could not have a patent right for using it to survey land.””
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So far as we can tell, this was the only part of the letter that interested
McPherson. Later correspondence indicates that he had a pamphlet printed
questioning the patent.® But while it is impressive to see Jefferson’s easy
command of historical evidence or his grasp of the importance of limiting the
subject matter, scope, and duration of patents, these qualities alone would not
have given the letter the fame it now has. It is when Jefferson turns to the idea
of intellectual property itself that the letter becomes more than a historical
curiosity. In a couple of pages, quickly jotted down on a humid August day in
1813, he frames the issue as well as anyone has since.

He starts by dismissing the idea “that inventors have a natural and exclusive
right to their inventions, and not merely for their own lives, but inheritable to
their heirs.” In lines that will sound strange to those who assume that the framers
of the Constitution were property absolutists, Jefferson argues that “stable own-
ership” of even tangible property is “a gift of social law.” Intellectual property,

then, has still less of a claim to some permanent, absolute, and natural status.

[While it is a moot question whether the origin of any kind of property is derived
from nature at all, it would be singular to admit a natural and even an hereditary
right to inventors. It is agreed by those who have seriously considered the subject,
that no individual has, of natural right, a separate property in an acre of land, for
instance. By an universal law, indeed, whatever, whether fixed or movable, belongs
to all men equally and in common, is the property for the moment of him who oc-
cupies it, but when he relinquishes the occupation, the property goes with it. Stable
ownership is the gift of social law, and is given late in the progress of society. It
would be curious then, if an idea, the fugitive fermentation of an individual brain,

could, of natural right, be claimed in exclusive and stable property.’

Jefferson’s point here may seem obscure to us. We are not used to starting
every argument from first principles. But it is in fact quite simple. It is society
that creates property rights that go beyond mere occupancy. It does so for
several reasons—reasons of both practicality and natural justice. (Elsewhere in
his writings, Jefferson expands on this point at greater length.) One of those
reasons has to do with the difficulty, perhaps even the impossibility, of two
different people having full and unfettered ownership of the same piece of
property simultaneously. Another linked reason comes from the practicality
of excluding others from our property, so that we can exploit it secure from
the plunder or sloth of others. The economists you encountered in Chapter 1
have, with their usual linguistic felicity, coined the terms “rivalrous” and “ex-
cludable” to describe these characteristics.

With rivalrous property, one person’s use precludes another’s. If I drink the
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milk, you cannot. Excludable property is, logically enough, property from
which others can easily be excluded or kept out. But ideas seem to have nei-

ther of these characteristics.

If nature has made any one thing less susceptible than all others of exclusive prop-
erty, it is the action of the thinking power called an idea, which an individual may
exclusively possess as he keeps it to himself; but the moment it is divulged, it forces
itself into the possession of every one, and the receiver cannot dispossess himself of
it. Its peculiar character, too, is that no one possess the less, because every other
possess the whole of it. He who receives an idea from me, receives instruction him-
self without lessening mine; as he who lights his taper at mine, receives light with-
out darkening me. That ideas should freely spread from one to another over the
globe, for the moral and mutual instruction of man, and improvement of his
condition, seems to have been peculiarly and benevolently designed by nature,
when she made them, like fire, expansible over all space, without lessening their
density in any point, and like the air in which we breathe, move, and have our
physical being, incapable of confinement or exclusive appropriation. Inventions

then cannor, in nature, be a subject of property.'°

Those who quote the passage sometimes stop here, which is a shame, because
it leaves the impression that Jefferson was unequivocally against intellectual
property rights. But that would be a considerable overstatement. When he
says that inventions can never be the subject of property, he means a perma-
nent and exclusive property right which, as a matter of natural right, no just
government could abridge. However, inventions could be covered by tempo-
rary state-created monopolies instituted for the common good. In the lines

immediately following the popularly quoted excerpt, Jefferson goes on:

Society may give an exclusive right to the profits arising from [inventions], as an
encouragement to men to pursue ideas which may produce utility, but this may or
may not be done, according to the will and convenience of the society, without claim
or complaint from any body. Accordingly, it is a fact, as far as I am informed, that
England was, until we copied her, the only country on earth which ever, by a general
law, gave a legal right to the exclusive use of an idea. In some other countries it is
sometimes done, in a great case, and by a special and personal act, but, generally
speaking, other nations have thought that these monopolies produce more embar-
rassment than advantage to society; and it may be observed that the nations which re-

fuse monopolies of invention, are as fruitful as England in new and useful devices.'!

Jefferson’s message was a skeptical recognition that intellectual property
rights might be necessary, a careful explanation that they should not be treated
as natural rights, and a warning of the monopolistic dangers that they pose.



Thomas Jefferson Writes a Letter

He immediately goes on to say something else, something that is, if anything,
more true in the world of patents on Internet business methods and gene se-
quences than it was in the world of “conveyers and Hopper-boys.”

Considering the exclusive right to invention as given not of natural right, but for
the benefit of society, I know well the difficulty of drawing a line between the
things which are worth to the public the embarrassment of an exclusive patent, and

those which are not.?

So Jefferson gives us a classic set of cautions, cautions that we should be re-
quired to repeat, as police officers repeat the Miranda Warning to a suspect. In
this case, they should be repeated before we rush off into the world of intel-
lectual property policy rather than before we talk to the police without our
lawyers present.

THE JEFFERSON WARNING

Like the Miranda Warning, the Jefferson Warning has a number of important
parts.

» First, the stuff we cover with intellectual property rights has certain vital dif-
ferences from the stuff we cover with tangible property rights. Partly because
of those differences, Jefferson, like most of his successors in the United
States, does not see intellectual property as a claim of natural right based on
expended labor. Instead it is a temporary state-created monopoly given to

encourage further innovation.

Second, there is no “entitlement” to have an intellectual property right. Such
rights may or may not be given as a matter of social “will and convenience”
without “claim or complaint from any body.”

Third, intellectual property rights are not and should not be permanent; in
fact they should be tightly limited in time and should not last a day longer

than necessary to encourage the innovation in the first place.

Fourth, a linked point, they have considerable monopolistic dangers—they
may well produce more “embarrassment than advantage.” In fact, since
intellectual property rights potentially restrain the benevolent tendency of
“ideas . . . [to] freely spread from one to another over the globe, for the moral
and mutual instruction of man,” they may in some cases actually hinder rather
than encourage innovation.

» Fifth, deciding whether to have an intellectual property system is only the
first choice in a long series.!® Even if one believes that intellectual property s
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a good idea, which I firmly do, one will still have the hard job of saying
which types of innovation or information are “worth to the public the em-
barrassment” of an exclusive right, and of drawing the limits of that right.
This line-drawing task turns out to be very difficult. Without the cautions
that Jefferson gave us it is impossible to do it well.

Jefferson’s message was famously echoed and amplified thirty years later in
Britain by Thomas Babington Macaulay.!* Macaulay’s speeches to the House
of Commons in 1841 on the subject of copyright term extension still express
better than anything else the position that intellectual property rights are nec-
essary evils which must be carefully circumscribed by law. In order for the
supply of valuable books to be maintained, authors “must be remunerated for
their literary labour. And there are only two ways in which they can be remu-
nerated. One of those ways is patronage; the other is copyright.” Patronage is
rejected out of hand. “I can conceive no system more fatal to the integrity and
independence of literary men than one under which they should be taught to
look for their daily bread to the favour of ministers and nobles.”*®

We have, then, only one resource left. We must betake ourselves to copyright, be
the inconveniences of copyright what they may. Those inconveniences, in truth,
are neither few nor small. Copyright is monopoly, and produces all the effects
which the general voice of mankind attributes to monopoly. . . . I believe, Sir, that
I may safely take it for granted that the effect of monopoly generally is to make
articles scarce, to make them dear, and to make them bad. And I may with equal
safety challenge my honorable friend to find out any distinction between copy-
right and other privileges of the same kind; any reason why a monopoly of books
should produce an effect directly the reverse of that which was produced by the
East India Company’s monopoly of tea, or by Lord Essex’s monopoly of sweet
wines. Thus, then, stands the case. It is good that authors should be remunerated;
and the least exceptionable way of remunerating them is by a monopoly. Yet
monopoly is an evil. For the sake of the good we must submit to the evil; but
the evil ought not to last a day longer than is necessary for the purpose of securing
the good. 1

Notice that it is the monopolistic quality of intellectual property that really
disturbs Macaulay. His was a generation of thinkers for whom the negative
effect of monopolies of any kind (and state-granted monopolies in particular)
was axiomatic. He becomes almost contemptuous when one of the supporters
of copyright extension declared that it was merely “a theory” that monopoly
makes things expensive. Macaulay agrees, tongue in cheek. “It is a theory in
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the same sense in which it is a theory, that day and night follow each other,
that lead is heavier than water, that bread nourishes, that arsenic poisons, that
alcohol intoxicates.”!”

These words from Jefferson and Macaulay encapsulate an eighteenth- and
nineteenth-century free-trade skepticism about intellectual property, a skepti-
cism that is widely, but not universally, believed to have played an important
role in shaping the history of intellectual property in both the United States
and the United Kingdom. Certainly the U.S. Supreme Court has offered sup-
port for that position,'® and, with one significant recent exception,' historians
of intellectual property have agreed.? Jefferson himself had believed that the
Constitution should have definite limits on both the term and the scope of
intellectual property rights.?! James Madison stressed the costs of any intellec-
tual property right and the need to limit its term and to allow the government
to end the monopoly by compulsory purchase if necessary.”> Adam Smith
expressed similar views. Monopolies that carry on long after they were needed
to encourage some socially beneficial activity, he said, tax every other citizen
“very absurdly in two different ways: first, by the high price of goods, which,
in the case of a free trade, they could buy much cheaper; and, secondly, by
their total exclusion from a branch of business which it might be both conve-
nient and profitable for many of them to carry on.”*

It is important to note, though, that the eighteenth- and nineteenth-century
writers I have quoted were not against intellectual property. All of them—
Jefferson, Madison, Smith, and Macaulay—could see good reason why intel-
lectual property rights should be granted. They simply insisted on weighing
the costs and benefits of a new right, each expansion of scope, each lengthening
of the copyright term. Here is Macaulay again, waxing eloquently sarcastic
about the costs and benefits of extending the copyright term so that it would
last many years after the author’s death:

I will take an example. Dr. Johnson died fifty-six years ago. If the law were what my
honourable and learned friend wishes to make it, somebody would now have the mo-
nopoly of Dr. Johnson’s works. Who that somebody would be it is impossible to say;
but we may venture to guess. I guess, then, that it would have been some bookseller,
who was the assign of another bookseller, who was the grandson of a third bookseller,
who had bought the copyright from Black Frank, the Doctor’s servant and residuary
legatee, in 1785 or 1786. Now, would the knowledge that this copyright would exist in
1841 have been a source of gratification to Johnson? Would it have stimulated his ex-
ertions? Would it have once drawn him out of his bed before noon? Would it have

once cheered him under a fit of the spleen? Would it have induced him to give us one

23



24 Chapter 2

more allegory, one more life of a poet, one more imitation of Juvenal? I firmly believe
not. I firmly believe that a hundred years ago, when he was writing our debates for
the Gentleman’s Magazine, he would very much rather have had twopence to buy a

plate of shin of beef at a cook’s shop underground.?*

Again, I am struck by how seamlessly Macaulay coupled beautiful, evoca-
tive writing and careful, analytic argument. Admittedly, he was remarkable
even in his own time, but it is hard to imagine a contemporary speechwriter,
let alone a politician, coming up with Dr. Johnson “cheered . . . under a fit of
the spleen” or buying a “plate of shin of beef at a cook’s shop underground.”
Almost as hard as it is to imagine any of them engaging in Jefferson’s corre-
spondence about mammoth bones, orthography, and the practicalities of the
nautical torpedo. But I digress.

Macaulay is not against using a lengthened copyright term to give an extra
reward to writers, even if this would dramatically raise the price of books.
What he objects to is dramatically raising the price of books written by long-
dead authors in a way that benefits the authors hardly at all.

Considered as a reward to him, the difference between a twenty years’ and a sixty
years’ term of posthumous copyright would have been nothing or next to nothing.
But is the difference nothing to us? I can buy Rasselas for sixpence; I might have had
to give five shillings for it. I can buy the Dictionary, the entire genuine Dictionary,
for two guineas, perhaps for less; I might have had to give five or six guineas for it.
Do I grudge this to a man like Dr. Johnson? Not at all. Show me that the prospect
of this boon roused him to any vigorous effort, or sustained his spirits under de-
pressing circumstances, and I am quite willing to pay the price of such an object,
heavy as that price is. But what I do complain of is that my circumstances are to be
worse, and Johnson’s none the better; that I am to give five pounds for what to him

was not worth a farthing.?>

Though Macaulay won the debate over copyright term extension, it is
worth noting here that his opponents triumphed in the end. As I pointed out
in the last chapter, the copyright term in most of Europe and in the United
States now lasts for the life of the author and an additional seventy years
afterward, ten years more than the proposal which made Macaulay so indig-
nant. In the United States, corporate owners of “works-for-hire” get ninety-
five years.? The Supreme Court recently heard a constitutional challenge to
the law which expanded the term of copyrights by twenty years to reach this
remarkable length.?” (Full disclosure: I helped prepare an amicus brief in that
case.)?® This law, the Sonny Bono Copyright Term Extension Act, also ex-



Thomas Jefferson Writes a Letter

tended existing copyrights over works which had already been created.”” As
I observed earlier, this is particularly remarkable if the idea is to give an incen-
tive to create. Obviously the authors of existing works were given sufficient in-
centive to create; we know that because they did. Why do we need to give the
people who now hold their copyrights another twenty years of monopoly?
This is all cost and no benefit. Macaulay would have been furious.

When the Supreme Court heard the case, it was presented with a remark-
able friend-of-the-court brief from seventeen economists, several of them No-
bel laureates.?® The economists made exactly Macaulay’s argument, though in
less graceful language. They pointed out that copyright extension imposed
enormous costs on the public and yet conveyed tiny advantages, if any, to the
creator. Such an extension, particularly over works that had already been writ-
ten, hardly fit the limits of Congress’s power under the Constitution “to pro-
mote the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings and
Discoveries.”?! Macaulay doubted that these enormously long terms would
encourage the living. Surely they would do little to encourage the dead, while
imposing considerable costs of access on the living? Thus they could hardly
be said to “promote the progress” of knowledge as the Constitution requires.
The Court was unmoved by this and other arguments. It upheld the law.
I will return to its decision at the end of the book.

The intellectual property skeptics had other concerns. Macaulay was partic-
ularly worried about the power that went with a transferable and inheritable
monopoly. It is not only that the effect of monopoly is “to make articles
scarce, to make them dear, and to make them bad.” Macaulay also pointed
out that those who controlled the monopoly, particularly after the death of the
original author, might be given too great a control over our collective culture.
Censorious heirs or purchasers of the copyright might prevent the reprinting
of a great work because they disagreed with its morals.’? We might lose the
works of Fielding or Gibbon, because a legatee found them distasteful and
used the power of the copyright to suppress them. This is no mere fantasy,
Macaulay tells us. After praising the novels of Samuel Richardson in terms
that, to modern eyes, seem a little fervid (“No writings, those of Shakespeare
excepted, show more profound knowledge of the human heart”), Macaulay
recounts the story of Richardson’s grandson, “a clergyman in the city of
London.” Though a “most upright and excellent man,” the grandson “had con-
ceived a strong prejudice against works of fiction,” “thought all novel-reading
not only frivolous but sinful,” and “had never thought it right to read one of
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his grandfather’s books.” Extended copyright terms might hand over the
copyright to such a man. The public would lose, not because they had to pay
exorbitant prices that denied some access to the work, but because the work
would be altogether suppressed. Richardson’s novels—ZPamela, Clarissa Har-
lowe, and so on—are now the preserve of the classroom rather than the draw-
ing room, so this might not seem like much of a loss. But Macaulay’s next

example is not so easy to dismiss.

One of the most instructive, interesting, and delightful books in our language is
Boswell’s Life of Johnson. Now it is well known that Boswell’s eldest son considered
this book, considered the whole relation of Boswell to Johnson, as a blot in the
escutcheon of the family. He thought, not perhaps altogether without reason, that
his father had exhibited himself in a ludicrous and degrading light. And thus he
became so sore and irritable that at last he could not bear to hear the Life of Johnson
mentioned. Suppose that the law had been what my honourable and learned friend
wishes to make it. Suppose that the copyright of Boswell’s Life of Johnson had be-
longed, as it well might, during sixty years, to Boswell’s eldest son. What would have
been the consequence? An unadulterated copy of the finest biographical work in the

world would have been as scarce as the first edition of Camden’s Britannia.>*

From more recent examples we can see that outright suppression is not the
only thing to fear. The authors heirs, or the corporations which have purchased
their rights, may keep policing the boundaries of the work long after the original
author is dead. In 2001, Alice Randall published 7%e Wind Done Gone. As its ti-
tle might indicate, 7he Wind Done Gone was a 220-page “critique of and reaction
to” the world of Gone With the Wind by Margaret Mitchell.>> Most crucially,
perhaps, it was a version of Gone With the Wind told from the slaves’ point of
view. Suddenly the actions of Rhett (“R”), Scarlett (“Other”), and an obviously
gay Ashley (“Dreamy Gentleman”) come into new perspective through the eyes
of Scarlett’s “mulatto” half-sister. Mitchell’s estate wanted to prevent publication
of the book. At first they were successful.*® As Yochai Benkler puts it,

Alice Randall, an African American woman, was ordered by a government official
not to publish her criticism of the romanticization of the Old South, at least not in
the words she wanted to use. The official was not one of the many in Congress and
the Administration who share the romantic view of the Confederacy. It was a fed-
eral judge in Atlanta who told Randall that she could not write her critique in the

words she wanted to use—a judge enforcing copyright law.?”

“They killed Miss Scarlett!” the astonished trial judge said after reading
Randall’s book. My colleague Jennifer Jenkins, one of the lawyers in the case,
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recounts that the judge saw the case in relentlessly physical terms, seeing the
parody as a “bulldozer” and Gone With the Wind as a walled country estate into
which the bulldozer had violently trespassed. He was consequently unimpressed
with the claim that this “bulldozer” was protected by the First Amendment.
Eventually, the court of appeals overturned the district court’s judgment.®
Fifty-two years after Margaret Mitchell’s death, it was a hotly debated point
how much leeway copyright gave to others to comment upon, critique, embel-
lish upon, and parody the cultural icon she had conjured up.

A NATURAL RIGHT?

To some people, my argument so far—and Jefferson’s and Macaulay’s—will
seem to miss the point. They see intellectual property rights not as an incen-
tive, a method of encouraging the production and distribution of innova-
tion, but as a natural or moral right. My book is mine because I wrote it, not
because society or the law gives me some period of exclusivity over allowing
the copying of its contents. My invention is mine because it came from my
brain, not because the law declares a twenty-year monopoly over its produc-
tion or distribution. My logo is mine because I worked hard on it, not be-
cause the state grants me a trademark in order to lower search costs and
prevent consumer confusion. One answer is simply to say “In the United
States, the framers of the Constitution, the legislature, and the courts have
chosen to arrange things otherwise. In copyright, patent, and trademark
law—despite occasional deviations—they have embraced the utdilitarian view
instead.”

Broadly speaking, that answer is correct.’ It also holds, to a lesser extent, in
Britain. Even in the droits d'auteur countries, which have a markedly different
copyright law regime, it largely holds for their patent and trademark law
systems, and utilitarian strands suffuse even “the sacred rights of authors.” So,
on a national level, we have rejected or dramatically limited the natural rights
view, and on an international level, we have rejected it in “industrial
property”—patent and trademark—and modified it in copyright.

I think this answer is correct and important, but we have an obligation to
go further. Partly that is because intuitions about ownership coming naturally
with labor or discovery continue to influence the law. Partly it is because those
moral intuitions are important and appealing. Partly it is because we might
wish to modify or criticize our current system. Using the views of the framers,

or current law, to preempt discussion is unsatisfactory—even though those
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views are of particular importance for the legal policy decisions we face in the
short run, the issues on which much of my argument is concentrated.

There are varying stated grounds for natural or moral rights in intellectual
creations. Some people may think the book is mine because I worked on it—
a Lockean conception where I mix my sweat with these words and receive a
property right in the process.

For all its attractions, there are considerable difficulties with such a view.
Even within the world of tangible property, Locke’s theory is more compli-
cated than a simple equation of labor with property right. Jefferson’s account
of property is actually closer to Locke’s than many would realize. When
Jefferson points out the difficulty in justifying a natural right even in an acre
of land, let alone a book, his premises are not radically different from Locke’s.
The same is true when Jefferson says that “[s]table ownership is the gift of
social law, and is given late in the progress of society.” Even if natural right
does create the ground for the property claim, it is “social law” that shapes its
contours and guarantees its stability. Jefferson, of course, thought that was
particularly true for intellectual property rights. In that context, he felt the
natural rights argument was much weaker and the need for socially defined
purposive contours and limitations stronger.

Locke’s own views on what we would think of as copyright are hard to deter-
mine. We do know that he had a strong antipathy to monopolies—particularly
those affecting expression. He believed, for example, that giving publishers
monopolies over great public domain books caused a disastrous fall in quality.
Instead, he argued, such books should be open for all to compete to produce
the best edition. Of course, he was writing in the context of monopolistic
printing privileges—to which he was strongly opposed—rather than of indi-
vidual authorial rights. Yet he went further and suggested that even for con-
temporary works, after a particular time in print—say fifty years—books
could be printed by anyone.

I demand whether, if another act for printing should be made, it be not reasonable that
nobody should have any peculiar right in any book which has been in print fifty years,
but any one as well as another might have liberty to print it: for by such titles as these,

which lie dormant, and hinder others, many good books come quite to be lost.40

This sounds like a strongly utilitarian argument, rather than one based on
labor and natural right. Of course, we are not bound by what Locke or Jefferson
thought. Still it is striking to see the turn to a utilitarian conception from both
of them.
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The Lockean tradition is not the only one, of course. Others believe that
the property right stems from the unique personality of each individual—the
configurations of your individual genius made manifest in the lines of your
sonnet. (Some limit the natural right to literary and expressive work; can a
mousetrap or a drug molecule express the riddle and wonder of the human
spirit?) Whatever their moral basis or their ambit, the common ground be-
tween these positions is the belief in a rationale for intellectual property rights
beyond the utilitarian concerns of Jefferson or Macaulay.

The norms embodied in the moral rights or natural rights tradition are
deeply attractive—at least to me. Many of us feel a special connection to our
expressive creations—even the humble ones such as a term paper or a birthday
poem. It is one of the reasons that the central moral rights in the French droits
d auteur, or author’s rights, tradition resonate so strongly with us. The entitle-
ment of an author to be correctly attributed, to have some control over the in-
tegrity of his work, seems important regardless of its utilitarian functions.

Yet even as we find this claim attractive, we become aware of the need to
find limiting principles to it. It gives us pause to think that Margaret Mitchell
or her heirs could forbid someone parodying her work. Are there no free-
speech limitations? When other forms of authorship, such as computer pro-
grams, are brought into copyright’s domain, does the power of the moral right
decrease, while the need to limit its scope intensifies?

Then there is the question of length. How long is a natural right in expres-
sion or invention supposed to last? It seems absurd to imagine that Shake-
speare’s or Mozarts heirs, or those who had bought their copyrights, would
still be controlling the performance, reproduction, and interpretation of their
works hundreds of years after their death. If the rights are truly formed for a
nonutilitarian purpose, after all, why should they expire? The person who first
acquires property rights in land by work or conquest passes those rights down
to heirs and buyers with the chain of transmission reaching to the present day.
Should copyright follow suit? Even in France, the home of the strongest form
of the droits d’auteur and of the “moral rights” tradition, the answer to this
question was in the negative.

We owe a large part of the literary moral rights tradition to the immediate
aftermath of the French Revolution. In France before the Revolution, as in
England before the Statute of Anne, the first true copyright legislation, the
regulation of publishing was through a set of “privileges” given to printers,
not rights given to authors. Publishers would have a guild-enforced monopoly
over certain titles. Their right was against competing publishers printing the
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list of titles over which they had the privilege. The Revolution abolished these
privileges and, at first, put nothing in their place. On the other hand, as Catla
Hesse’s fascinating work reveals, there was intermittent interference by the
Prefecture of Police with those who copied most flagrantly. One such pub-
